and Galveston Island occupy barrier islands, and summer homes crowd many of the beaches. Naturally pressure for public works to protect the islands and beaches is strong.'
rising costs of litigation over government-sponsored projects. The focus of this article is an analysis of recent litigation concerning beach restoration in the Second Circuit, particularly on Long Island's south shore. The Second Circuit labeled construction and maintenance of one particular government project in this area a continuing tort, tolling the statute of limitations. This ruling exposes the government to litigation concerning this project indefinitely. As a result, the government will be forced to abandon future shore protection projects and spend those funds on perpetual litigation. The practical effect is that government intervention to protect this nation's shorelines will cease.
II. BACKGROUND
The mission of the United States Army Corps of Engineers (the "Corps") is to "provid[e] quality, responsive engineering services to the nation."8 To carry out this mission, the Corps presently employs nearly 37,000 Americans worldwide. 9 The Corps' New
York District is one of five districts within its North Atlantic Division." The New York District oversees projects in an eight state region (Connecticut, Maine, Massachusetts, New Hampshire, New Jersey, New York, Rhode Island, and Vermont) as well as Greenland." 1 The area within the boundaries of the New York District has the largest civilian population of any of the other districts, 1 2 and nearly twenty percent of all congressional members have constituents within this area. 3 The Corps provides engineering and related services in four areas: water and natural resource management (civil works), military construction and support, engineering research and development, and support to other government agencies.' 4 12 Id. at 1.
13 COMMAND BRIEFING, supra note 8, at 2-3.
14 U.S. ARMY CORPS OF ENGINEERS, NATION BUILDERS 2 (n.d.) (available from the Corps' primary civil works missions is the control of beach erosion and hurricane protection.' 5 Corps projects protect the nation's sea and lake shores from storm damage, but also reduce, or in some cases replace, losses from coastal erosion. 6 In the civil works area, the New York District is responsible for activities in the watershed areas of the Hudson River Basin and Lake Champlain, the Atlantic coasts of New Jersey and New York, the Hackensack, Passaic, and Raritan River Basins in New Jersey, and New York Harbor. 1 7 One project undertaken by the New York District, designed to control beach erosion and hurricane damage on the south shore of Long Island, is the Fire Island Inlet to Montauk Point, Long Island, New York Beach Erosion and Hurricane Project. 18 Increasing erosion in this area has long been of particular concern due to occurrences of major hurricanes and severe storms. 1 9 In 1955, Congress authorized the Secretary of the Army, in cooperation with the Secretary of Commerce and other federal agencies, to survey hurricanes and hurricane damage in the eastern and southern United States, and to examine methods for minimizing the damage caused by erosion and storms. 20 One of the purposes of the survey was to determine "possible means of preventing loss of human lives and damages to property, with due consideration of the economics of proposed breakwaters, seawalls, dikes, dams, and other structures, warning services, or other measures which might be required. 21 The findings of this survey were eventually documented in a final report to U 
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Congress (the "Final Report"). 22 The section of the study concerning the Atlantic coast of Long Island from Fire Island Inlet to Montauk Point appeared as House Document No. 425 . 23 The Final Report concluded that one of the primary ill-effects of hurricanes and storms was the erosion of beaches and dunes along the shoreline.
2 4
In the Final Report, the Corps proposed an ambitious project to reshape eighty-three miles of coastline, or approximately seventy percent of Long Island's total ocean frontage. 25 The plan provided for beach and dune fill, including periodic nourishment to maintain shore stability, "grass planting on the dunes, relocation or raising of existing buildings which are located in the dune area, [ 12. The shores of the area are exposed to waves of the Atlantic Ocean.
For winds from the east and southeast the fetch is unlimited, but for those from the west and southwest the fetch is limited by the mainland of NewJersey. Thus, the resulting energy components produce a dominant westward littoral transport of beach material. Reversals in direction of transport of materials is greater in the eastern part of the area than in the western part, resulting in less net transport in the eastern part. Intermittent surveys of the shore and offshore depths since 1834 indicate alternate erosion and accretion with a net accumulating loss of beaches. Since 1940[,] the net loss westward of Mecox Bay is estimated at about 300,000 cubic yards annually, resulting in recession of the beaches in certain areas ranging from a maximum of 500 feet... to 70 feet .... The value of land lost by erosion is estimated at $593,000 annually.
13. Hurricane losses in the area result chiefly from hurricane tides, action of storm waves, inundation caused by hurricane-induced rain, and wind action. Records indicate that since 1635 the area was affected by 126 storms, of which 9 were unusually severe; 17, severe; 41, moderate; and 59, threats only. A recurrence of the maximum hurricane tide of record, that of September 1938 when 45 lives were lost, under 1958 conditions would cause inundation and wave damages in the area estimated at $52,600,000. The average annual ocean tidal damages in the area are estimated at $3,667,000, including $338,000 on the mainland along the inner bays.
Id. 12-13, at 4-5. 24 Id. 148, at 76. the shoreline and inhibit ongoing erosion. 2 7 Groins are solid structures, sometimes made out of stone, which are constructed perpendicular to the shoreline in groups to prevent storm damage, but especially to reduce and even replace sand loss from coastal erosion. 28 The function of groins is to trap sand deposited by the littoral drift 29 on their updrift side (i.e., on the side facing the current), and replace sand lost due to erosion. 0 However, groins may also cause downdrift beach starvation. 1 Since groins extend out perpendicular from the shoreline up to 500 yards in some cases, the stretch of beach on the downdrift side (i.e., the side facing away from the flow of the littoral drift) becomes vulnerable to erosion by the current.1 2 Some studies indicate that erosion in these areas is actually increased-until a point further downdrift when the next groin begins to trap sand. 33 At least one of these studies indicates that, when erosion becomes severe enough, construction of a subsequent groin is necessary to protect the affected downdrift side. 4 This causes further erosion, requiring construction of yet another groin.
3 5 Conceivably, construction of an initial groin might lead to an entire coastline pro- 29 "The beach and nearshore zone of a coast is the region where the forces of the sea react against the land. The physical system within this region is composed primarily of the motion of the sea, which supplies energy to the system, and the shore, which absorbs this energy." SHORE PROTECTION MANUAL VOL. 1, supra note 28, at 1-4. A "dynamic feature of the beach and nearshore physical system is littoral transport, defined as the movement of sediments in the nearshore zone by waves and currents. To combat this problem, sand fill is often pumped onto the shore, into the "compartments" between the groins.
The precise construction method to be employed, and the number of groins to be erected, is left within the discretion of the Corps, based upon experience and need. 38 The Corps recognizes, however, that if groins are to be employed, one of two alternative methods of construction may be necessary.
3 9 The littoral drift on the south shore of Long Island flows from east to west. If groins were constructed without beach fill between the groin compartments, construction should begin at the west end of a particular parcel and proceed in an easterly direction. 4° This method would not cause erosion west of the last groin if there were no beach at that point. If construction begins at the east end of a parcel, sand fill should be placed in the groin compartments as they are constructed.
4 1 This would prevent erosion since the groin would trap very little sand as it flowed from east to west because the area between the groins would already be filled.
Congress York State was to submit specific assurances of local cooperation, and was obligated to provide funding. 4 5 Suffolk County was to contribute a portion of the funding required for the project, obtain easements from landowners, and maintain the project after completion (i.e., pump sand fill into the groin compartments). 4 6 The project authorized up to fifty groins, apportioned between three sections ("reaches"); thirteen groins were to be located in the reach between Fire Island Inlet and Moriches Inlet, twentythree on the Westhampton Barrier Beach, and fourteen in the Southampton to Beachampton Reach. 4 7 In 1963, New York State and the Corps executed an Assurance of Local Cooperation (the "Assurance") for the Westhampton Barrier Beach portion of the project. 4 8 This Assurance provided for the construction of thirteen groins starting at the east end of the barrier beach with extensive sand fill in the compartments. 4 9 New York State agreed to maintain all the works, to undertake periodic beach nourishment, and to adopt laws to preserve and restore beaches and dunes. 5 " However, Suffolk County's Board of Supervisors refused to participate in the project as defined by the Assurance, objecting to the placement of sand fill in the compartments. 51 Suffolk County approved a limited project which included construction of eleven groins, beginning at the east end of the barrier beach, without the placement 45 Because the shore is being reinforced with sand fill immediately after the construction of groins, the groins will serve to retard the loss of sand. Because the shore in which the groins will be placed is subject to severe erosion and storm breakthrough[ ] of the narrow barrier beach, the groins will serve to protect the width of the reinforced beach by retarding loss of sand, and interrupt the lateral currents that are caused by the breaks through the off-shore-bar and that cause heavy cut back of the shore.
Id.
56 See supra notes 51-52 and accompanying text. 57 See Letter from Col. R.T. Batson, District Engineer, U.S. Army Corps of Engineers, to Division Engineer, North Atlantic Division, reporting the results of an inspection of the groin field to determine whether the dune and beach fill phase of the work should be initiated in accordance with the agreement between New York State and the federal government that artificial fill would be added when and to the extent found necessary by the Chief of Engineers ( plied requesting the placement of beach fill in the existing groin field, and the construction of four additional groins with dune and beach fill on Westhampton Beach. 59 Once again, Suffolk County objected to the placement of fill. Between August 1969 and November 1970, however, four additional groins were built to the west, and the four westernmost compartments were filled, to alleviate damage. 60 Due to funding limitations, Suffolk County could not support the subsequent artificial filling of the compartments between the first eleven groins. 6 Additionally, Suffolk County would not support a proposal by the Corps to undertake further groin construction.
6 2 To date, no further construction of groins on the beach has taken place. 6 3
III. THE PROBLEM
As a result of these and similar projects, landowners have brought suit for erosion allegedly caused by inadequate construction and/or maintenance of projects. trict first commenced work on Long Island's south shore, several suits have been filed in the Second Circuit against the United States pursuant to the Federal Tort Claims Act (the "FTCA"), and requesting a total of nearly $300 million in damages." Generally, these plaintiffs sued the federal government alleging that their properties, located to the west of the groins, suffered catastrophic damage."
6 They further alleged that this damage occurred as a result of improper design, construction, and maintenance of the groins presently in place and the failure to complete the beach erosion and hurricane protection project in this area. 6 7 These plaintiffs asserted that erosion along Long Island's south shore was minimal prior to the beginning of groin construction. 8 However, the area to the west of the groins eroded much faster after construction was completed. trapped by the groins in the first few years after their construction was completed, causing a majority of the erosion to plaintiffs' properties over the last four decades. 7 " One of the government's preliminary procedural defenses was an assertion that these suits were time barred by the FTCA's twoyear statute of limitations. 7 ' However, the Second Circuit consistently rejected the government's argument, holding that the plaintiffs stated a claim "for a continuing tort for which the cause of action accrues anew each day." 7 2 Thus, it is possible that numerous other plaintiffs could bring suit against the United States, since the practical effect of this ruling creates a new cause of action every day. It is conceivable that the government will continue to assert the statute of limitations defense in its answers, and argue that the Second Circuit erred in its decision. To date, the United States Supreme Court has not ruled on the issue of whether construction of shore restoration projects may constitute continuing torts under the FFCA, thereby exposing the government to liability years after projects are completed. 7 An immunity is a freedom from suit or liability .... The traditional governmental immunity protects governments at all levels from legal actions. At the level of the state and national governments, this immunity is usually referred to as sovereign immunity .... Though the notion of sovereign immunity might seem best suited to a government of royal power, the doctrine was nevertheless accepted by American judges in the early days of the republic, and the law of the United States has critical remedial provision because it allows citizens to bring suit against the federal government for its tortious conduct. Indeed, it constitutes the most comprehensive remedy in terms of coverage.
7 "
The explicit language of the FTCA assures that it was designed to address any tort actionable under state law in the jurisdiction where the conduct occurs. 7 7 Most scenarios, such as an automobile accident, leave no doubt that a tort has been committed. 78 There is no conceptual difficulty as to when this tort was committed and by whom, and whether there was resultant damage. However, some scenarios comprise more complex, attenuated, and unperceived conduct. Such cases may include medical malpractice, toxic tort, and environmental tort claims. Particularly in these situations, the accrual dates are difficult to determine. The operation of the statute's two-year limitations period is therefore problematic. Such is the case when the tort appears to be ongoing, for which the plaintiff defers bringing suit. The availability of an FTCA remedy, then, often turns on the operation of the statute's limitations period.
In the original Legislative Reorganization Act of 1946, the statute of limitations period was established at one year. 7 9 In 1949, this Act was amended, increasing the limitations period to two years. 80 The provisions were modified again in 1966, requiring the filing of ever since been that, except to the extent the government consents to suit, it is immune.... A tort claim against the United States shall be forever barred unless it is presented in writing to the appropriate [flederal agency within two years after such claim accrues or unless action is begun within six months after the date of mailing, by certified or registered mail, of notice of final denial of the claim by the agency to which it was presented. 28 U.S.C. § 2401(b) (1994) .
Also important is a provision in 28 U.S.C. § 2675 which states: "The failure of an agency to make final disposition of a claim within six months after it is filed shall, at the option of the claimant any time thereafter, be deemed a final denial of the claim for purposes of this section." 28 U.S.C. § 2675 (1994 s7 There was great debate on this question in the early 1960s. 8 8 Now federal law is uniformly held to control when a claim accrues under the two-year statute applying to tort claims against the United States. 9 Courts have held that the FTCA prescribes its own limitations. Where the time allowed for an action against a private party under local law is less than that prescribed in the FTCA, the more generous time prescribed in the FCA is allowed for suit against the United States. 90 At the same time, where local law allows a more generous time than that set forth in the FTCA, the time prescribed in the FTCA controls.
9 " The rationale for these rules is stated in Quinton v. 5 were not favorable to the government. In Rapf individual homeowners of oceanfront property west of the fifteenth groin brought an action seeking injunctive relief against Suffolk County. They alleged that the County "constructed or caused to be constructed" the groins on the Westhampton Barrier Beach, and failed to maintain them, constituting a continuous nuisance that threatened to destroy their homes. 9 6 The Second Circuit explicitly rejected Suffolk County's position that the suit was time barred by the statute of limitations. The court held that the plaintiffs stated a claim for a continuing tort (i.e., where there is a series of continuing harms to the plaintiff) "for which the cause of action accrues anew each day." 9 7 However, the Rapf court decided an issue solely on New York law because, at the time, Suffolk County was the only defendant. Rapf held, in essence, that inaction may constitute a continuing tort. 9 " 549-50 (8th Cir. 1980 In Kennedy, where the United States was the defendant, property owners alleged that government construction and supervision of the two stone groins at Georgica Pond were performed negligently and in reckless disregard of the duty of care owed to property owners.
9 9 Furthermore, they alleged that the action constituted a continuing nuisance and a continuing trespass. 10 0
Citing Rapf the court held that the Kennedy's made out a claim for a continuing tort "for which the cause of action accrues anew each day." 10 1 Therefore, the statute of limitations for tort claims against the United States did not bar the action. In his decision on the merits, Judge Wexler found several facts: The solution to this [downdrift] beach starvation is to introduce new sand into the [groin] system or otherwise build up the starved areas downdrift of the groin fields. In theory, once the groin compartments are filled, the sand can resume its unrestricted movement downdrift but, until the groins have been filled either through artificially filling them or naturally being filled by the downward drift, there is beach erosion downdrift of the last groin....
The groins were substantially filled by trapping sand since 1972 and the downdrift has been mitigated extensively.
The Corps failed to introduce new sand into the groin system after 1972. Id. 4, at 3-4, 9, at 4, 1 10, at 4.
Judge Wexler concluded:
Here, plaintiffs failed to meet their burden of proof that the de-fendant's alleged negligence was the proximate cause of their injuries. Plaintiffs have not established that the erosion damage resulting from the downward drift of defendant's groins severely weakened the shoreline, nor have they established that any damage resulting from defendant's negligence prior to 1972, when starvation of the downward drift ceased, has continued to the present. Since plaintiffs purchased [the property] in 1976, four years after defendant's alleged negligence ceased, plaintiffs cannot now establish that the Corps of Engineers' construction of or failure to maintain the two groins substantially caused the injuries complained of.
Id. 1 5, at 5, 1 6, at 5-6 (emphasis added).
Unfortunately, in this decision there is no application which might shed light on the reasoning behind Judge Wexler's conclusions. This leaves a burning question: Why did the United States' alleged negligence cease in 1972? The answer to this question might have serious implications for the resolution of issues in future cases since this conclusion leads to an ultimate finding of no causation. If adopted in future decisions, Judge Wexler's reasoning might prove favorable to the government.
It is clear thatJudge Wexler ultimately found no causation between construction and maintenance of the groins and erosion of the plaintiffs' property because the United States' alleged negligence ceased in 1972, and the plaintiffs did not purchase the property until 1976. However, regardless of when the plaintiffs purchased the property, the fact still remains that the alleged negligence ceased.
There were several references to causation in briefs submitted by both sides. See (1) In theory, once groin compartments become filled, either artificially or naturally, the sand can resume its unrestricted movement downdrift. The time period required for the entire system to naturally fill and the material to resume its unrestricted movement downdrift may be so long that severe downdrift damage may result. Nevertheless, the Georgica Pond groin compartments completely filled in 1972. The United States alleged that the normal downdrift patterns were re-established, and the groins became a neutral factor in any later erosion at the plaintiffs' home. See Defendants' Post-Trial Reply, at 5-6, 10; Plaintiffs' Reply, at 12; Plaintiffs' Post-Trial Memorandum, at 7-10.
(2) See Inman & Brush, supra note 31; SHORE PROTECTION MANUAL VOL. 1, supra note 28; SHORE PROTECTION MANUAL VOL. 2, supra note 28. Expert opinion indicates that even after the groins are filled, an area immediately downdrift of the groins may continue to be adversely affected. Transport patterns of sand are never fully re-established. There is a "shadow effect" downdrift of the groins; sediment that rounds the tip of a groin and finds itself in deeper water is not going to be transported suddenly shoreward. The transported offshore sand does not suddenly make a right angle turn and return to shore. Thus, sediment leaves the beach at its normal rate due to wave and tidal action, but the groins interfere with the deposit of sediment from upshore that would otherwise compensate for that loss. Although the transport patterns may re-establish themselves further down the beach, the area within the shadow of the groins (1000-1500 feet according to the government expert and up to 3000 meters according to the plaintiffs' expert) continues to be starved for sand even after the groins are filled. The Kennedy property is located some 3300 feet from the nearest The Kennedy court's reliance on Rapf was erroneous. The Second Circuit held, in Rapf that under New York law a continuous tort may be the result of continuous inaction. However, when determining when a cause of action accrues under the FTCA, federal law applies. Under federal law, an alleged tortfeasor's inaction is insufficient to support a finding of continuous tort 0 3 except in federal groin. See Defendants' Post-Trial Reply, at 8-9; Plaintiffs' Reply, at 12, 15; Defendants' Post-Trial Memorandum, at 18.
(3) Erosion to the plaintiffs' property may have been caused by other factors. These include the opening of the Georgica Pond "gut" just east of the plaintiffs' home, see Defendants' Post-Trial Reply, at 9, and natural forces such as the rising sea level, storms, and tides. See Defendants' Post-Trial Reply, at 21, 23, 26-27; Plaintiffs' Reply, at 12-13.
(4) The trimline (i.e., the line of vegetation and grasses landward of dunes which: (1) measures the stable protective border between the beach and the land; and (2) anchors the sand, acting as a buffer against natural forces) in front of the plaintiffs' property had not been affected since 1972. According to expert testimony, movement of the trimline is a more reliable measure of erosion since a grass and vegetation line is a stronger protective barrier than sand against the effects of wind and water. See Defendants' Post-Trial Reply, at 5, 22-23.
Applying these principles to the Westhampton groin field:
(1) The Corps did not add any artificial fill to the compartments of the first eleven groins in the field when they were constructed. These compartments are naturally filling. The Corps did add artificial fill to the compartments of the last four groins in the field during their construction, and they are also naturally filling. The definition of "full" is difficult to articulate. It is not clear that any of the compartments have reached their full capacity. In addition, the Corps recently began to add fill to the compartments of the initial groins as part of an interim project. Therefore, it is not likely that the normal downward littoral drift pattern (from east to west) has been re-established.
(2) It is likely that the Westhampton groins have a "shadow effect" similar to the Georgica Pond groins. This is a function of, among other things, the length of the groins. The two groins at Georgica Pond are 475 feet long. The "shadow effect" is 1000-1500 feet according to the government expert or up to 3000 meters according to the plaintiffs' expert. Similarly, the Westhampton groins are approximately 500 feet long. The length of their "shadow effect" might be significant depending on the distance between the groins and the easternmost plaintiffs in future cases.
(3) Natural forces such as rising sea levels, storms, and tides may have caused erosion to the plaintiffs' property. Severe storms in the spring of 1984 and in December 1986, and a "syzygy" storm (i.e., when the full moon and high tides coincide with a severe northeastern storm) in January 1987, had a dramatic impact along much of Long Island's south shore. Additionally, December 1992 storms seriously damaged Dune Road, Westhampton Beach, New York, and the property of many of its residents. The damage was so bad that Judge Bartels issued a decision stating that a settlement conference should be held. Memorandum-Decision at 1-2, Rapfv. Suffolk those distinguishable cases alleging continuous trespass resulting from a mistaken deed. 1 " 4 Continuing violations under federal law require ongoing tortious conduct, or a chain of tortious activity. 
VI. THE RELATED ISSUE OF DAMAGES
If the Second Circuit remains steadfast in its decision to label the project a continuing tort, then the quantum of damages would become a critical issue. The general rule in cases of continuing torts is that the plaintiff is permitted to recover damages only for harm up to the time of trial. 125 To recover for harm caused by future invasions (i.e., after the time of trial), the injured person must bring successive actions for the invasions or series of invasions. 126 Only when the invasion is "substantial and relatively enduring in character and not readily alterable," can the injured party request an injunction or elect to sue for future damages "once and for all. ' 127 Thus, damages may be categorized as those for past harms and those for future harms, with the time of trial being the divider. Here, because ajurisdictional prerequisite exists to sue under the FTCA, the filing of an administrative claim may be considered the critical date for limitations purposes.
shore, the statute began to run as to the harm caused by that particular wave, and continued for two years. At the end of that two year period, the opportunity to sue for harm caused by that particular wave was lost, and so on.
The above analysis, coupled with the rule that an injured party must generally sue for future damages in successive actions, implies that damages are limited to those sustained during the period of limitations immediately prior to the filing of an administrative suit. Although there is no federal case law that specifically interprets the statement that "the statute does not run from the time of the first harm except [ durally defective in some way, 1 4 3 and the defects were not corrected until January 1, 1997, this could limit the damages recoverable to only those sustained during the two years immediately preceding this remedial action (i.e., between January 1, 1995 and January 1, 1997), thereby eliminating damages exacerbated by the January, 1994 storm.
14 4
The federal courts in the Second Circuit should adopt the State of New York's interpretation on limiting damages because: (1) the timing of the plaintiffs' filing of administrative claims might suggest plaintiffs believe they can only sue for damages sustained within the limitations period; (2) this interpretation of the law on recovery for past harms is consistent with federal law on recovery for future harms; (3) the FTCA sets a two-year limit in all cases, 14 5 and does not make an exception for continuing torts.
VII. A PROPOSAL
One commonly litigated accrual question, arising primarily in medical malpractice cases, is whether a claim accrues when the negligent or wrongful acts occur or when the claimant discovers the material facts underlying the claim. In Kubrick v. United States,' 46 a forty-eight year old veteran was treated with the antibiotic neomycin for a leg infection in 1968.147 Approximately six weeks later, he noticed a ringing in his ears and hearing loss.' 4 8 In 1969, a doctor secured his Veteran's Administration ("VA") hospital records and informed him that it was "highly possible" that his hearing loss was the result of the neomycin treatment.
1 4 9 The doctor did not say that the treatment was improper. 50 In 1971, a second doctor advised Kubrick that the neomycin should not have been administered. 51 55 In so holding, the Third Circuit found plaintiff's claim to accrue upon his discovery that he was injured, his discovery of the cause of the injury, and his discovery that the injury was caused by negligence. The Supreme Court reversed. The Court held that Kubrick's claim accrued in 1969, and was thus barred by the two-year statute of limitations for a tort claim.' 5 7 The Court refused to extend the "blameless ignorance' 15 ' doctrine to a point where it would protect the plaintiff until he was aware not only of the injury and its cause, but also that his legal rights were invaded.' 5 9 In other words, the Court did not require Kubrick to demonstrate his knowledge that the action constituted government negligence. Under Kubrick, a claim for medical malpractice accrues within the meaning of the FTCA, at the latest, on the date when the plaintiff knows of, or in the exercise of reasonable diligence should have known of, just the existence and the cause of his injury. 60 Kubrick effectively narrowed the broader holdings of cases similar to that of the Third Circuit. To the extent that these cases fix accrual at a point later than the discovery of injury and cause, 161 they are no longer good law.
Many circuits interpret Kubrick as applying an objective standard.
16 2 A determination of when the statute begins to run turns 158 The "blameless ignorance" rule was announced in Urie v. Thompson, 337 U.S. 163 (1949) . It provides that a cause of action does not accrue until the plaintiff's injury manifests itself. Id. at 170-71. In Urie, the plaintiff contracted silicosis while working as a fireman, id. at 165-66, but his condition was not diagnosed until after he became too ill to work. Id. at 170. Reluctant to charge Urie with the "unknown and inherently unknowable," id. at 169, the Court held that because of his "blameless ignorance" of the fact of his injury, his cause of action did not accrue until the disease became apparent. Id. at 170-71.
159 Kubrick, 444 U.S. at 122-23. The Court stated: We are unconvinced that for statute of limitations purposes a plaintiff's ignorance of his legal rights and his ignorance of the fact of his injury or its cause should receive identical treatment. That he has been injured in fact may be unknown or unknowable until the injury manifests itself; and the facts about causation may be in the control of the putative defendant, unavailable to the plaintiff or at least very difficult to obtain. The prospect is not so bleak for a plaintiff in possession of the critical facts that he has been hurt and who has inflicted the injury. He is no longer at the mercy of the latter. There are others who can tell him if he has been wronged, and he need only ask. If he does ask and if the defendant has failed to live up to minimum standards of medical proficiency, the odds are that a competent doctor will so inform the plaintiff. 165 Only a few courts have declined to apply Kubrick outside of the medical malpractice context. 166 The Second Circuit could apply a modified discovery rule fashioned from Kubrick in FTCA negligence claims for erosion. 16 Under the FTCA, "[p]laintiff may not, in effect, hide its head in the sand, ignoring the accrual of a cause of action until the two-year limitation [s] period has expired and then attempt to circumvent the limitation by alleging a combination of tortious acts or a continuing tort. ' 
"168
The press often writes about the Westhampton groin field problems. 169 Presumably a reasonably diligent Long Island resident would occasionally read the newspaper. 170 A potential plaintiff would know of the existence of his/her injury (i.e., the erosion of his property). A potential plaintiff should also know of its cause (i.e., allegedly, the Westhampton groin field).
VIII. CONCLUSION
The continually rising costs of litigation over governmentsponsored projects is one likely explanation for the decrease in federal participation in beach erosion and hurricane protection projects. In the Second Circuit alone, the government is still involved in litigation stemming from its work on one project completed in the early 1960s.
171
Because the Second Circuit has labeled erosion allegedly caused by this project "a continuing tort for which the cause of action accrues anew each day,"
172 the end to litigation is nowhere in sight.
As an equitable matter, it is important for the Second Circuit to limit its holding in Rapf to cases involving New York litigants. The court should also clarify its statement that erosion allegedly caused by the Westhampton groin field is "a continuing tort for which the cause of action accrues anew each day."
173 Taken to its extreme, this statement might mean that if the government has interfered with a wave in any way a new cause of action would consequently accrue each time that wave hits the shore. This interpretation would expose the government to claims for erosion associated with projects decades after their completion. The government maintains nearly 100 coastal harbor projects. 174 The above interpretation of the Second Circuit's holding would create a tremendous burden for the government and the Corps as it relates to erosion of beachfront property caused by the blockage of 169 See, e.g., newspaper and magazine articles cited supra notes 2, 19, 51, 61; newspaper articles cited supra notes 2, 51, 61; see also littoral drift. Plaintiffs in the most recent Second Circuit cases claimed nearly $300 million in damages.' 7 5 Claims could be filed years after a project was constructed. The magnitude for potential budgetary drain is enormous. As such, government-sponsored shore protection projects will be eliminated. Those who build on the beach will be left to fend for themselves when their homes are swallowed by the ocean. The American public's primary recreation areas will be reduced to ruins.
